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CASE of the Reſpondents. 


4 HE Lands of Felt, in the County of Edinburgh, formerly belonged to a Family of the Name 6f Biggar, fronk 
whom they came, by Progreſs, into the Perſon of the late Colonel Charteris. | 


Mr. John Biggar, the Heir of the old Family, having betaken himſelf to the carrying on of Coal-works, (in the 
— Conduct of which he diſplayed great Ability, Spirit, and Activity) obtained, in 1723, a Leaſe for three 19 Years 


After wotking this Coal for many Years, Mr. Biggar found his Works ſuffer ſo much, from the overflowing of Water, that 
it became neceſſaty for him to deviſe ſome Expedient for carrying it off; and as the Expence of a Fire- engine would have been 
conſiderable; Mr. Biggar, who was a Man of a moſt enterpriſing Genius, formed a Plan for making a Drain or Level through 
all the inferior Grounds to the Sea ; which might not only be uſeful to himſelf, but alſo of great Advantage to the Proprietors 
bf thoſe other Eſtates, and of Utility to the Public. 


The Lands of I/oolmet lie about the Diſtance of four Miles from Edinburgh; and there is a gentle Fall the whole Way from 
theſe Lands to the Sea. In that Space, four different Properties intervene :—FiksT, A ſmall Angle of Mr. Wauchope of Ed- 
monſlone's Eſtate, which intetjects between Molmet and the Appellant's Lands.—SeconDLy, The Appellant's whole Eftate of 
NAA. Tn, A Part of the Eftate of Brun/tane.—And, FouxTaLy, The Earl of Abercorn's Eſtate of Dudding fone, 
Which runs to the Sea-ſhore. The //oalmet Veins or Scams of Coal are continued and run through all theſe other Lands to 

e Sea: They form altogether a very extenſive and valuable Field of Coal, which from its Vicinity to Edinburgh, and to a 
ulous Country, could; if cleared of Water be wrought ſo as to ſerve the Neighbourhood much cheaper than from any other 
artet. : 


048. In Proſecution of bis Plan; Mr. Biggar entered into a Leaſe with the Eatl of Abercorn, for his Colliery of Dudding flont, 
ie Earl of with a Liberty of carrying up a Level through that Eſtate, and communicating the ſame to the ſuperior Coal-works. He, in 
bercory's Leaſe the nett Place, purchaſed the ſame Liberty of continuing the Level through that Part of the Eſtate of Brunſlane, which lies in- 


ie, Bure betjecded betwech Didding fone and the Appellant's Lands of N,. 


14s. And, in 1748, Mr. Biggar entered into a Leaſe of nineteen Years with the Appellant for his Colliety, containing a Covehant 
e 2 for communicating the Level to that Colliery, and continuing it through the Appellant's Eſtate to the Moolmet Colliery, — The 
i, Claule reſpeRing the Level is thus expreſſed: © And wheteas, by Tack entered into betwixt the ſaid Jabn Biggar and the 
« Earl of Abercern, of Date the 23d of April and gth May, 1746 Years, it is, amongſt other Things, declared, That it 
# ſhall be io the Power of one or either Party, to communicate the Level of the faid Earl's Coal at Dudding fone to any neigh- 
# bouring Coal-works, and to ſubmit to Arbiters to determine what Conſideration either of the ſaid Parties is to pay the 
« other for the Liberty of ſuch Communication; it is therefore hereby agreed, that the ſaid John Biggar ſhall procure the (aid 
% Earl's Conſent to communicate the ſaid Level to the foreſaid Coal of Niddry; and that the ſaid Andrew M auc bopr ſhall reim- 
© burſe the ſaid Fobn Biggar of the one Half of the Conſideration, to be paid by him to the ſaid Earl, for the Benefit of 
&« communicating his Level to the ſaid Coal of Niddry; provided the ſaid Half does not exceed the Sum of 1000 Merks Scots : 
* And further, it is hereby declared, That in caſe it ſhall be found afterwards neceſſary and beneficial to communicate the ſaid 
i Level of the ſaid Coal of Niddry to any neighbouring Heretor's Coal, the ſame ſhall only be done with the Advice and Con- 
<« ſent of both Parties, and no otherwiſe; and the Conſideration to be received for ſuch communicating of the Level, ſball 
* pertain and be equally divided betwixt them: And further, the ſaid Fobn Biggar binds and obliges himſelf and his Foreſaids, 
«''to leave a ſufficient Chinny Wall betwixt the Niddry Coal and thoſe of the Neighbourhood, except in that Seam of Coal 
% whereby the Level is to be communicated to any neighbouring Heretor, in the Terms before-mentioned ; in the which Seam 
he ſhall have Liberty to work through the ſaid Chiu Wall into the neighbouring Hetetor's Grounds : And that twhenevir 
& the ſaid Level is brought up and communicated into the Coal in the Lands of Woolmet, the ſaid John Biggar o/liges bim and his 
& Rreſaidi, not th communicate the Benefit thereof to any neighbouring Herztor's Grounds, toithout the Advice and Conſent of the ſaitl 
6 w Wauchope fir/t bad and obtained iber eto. Fg TH + 


The Appellant's Eſtate being ſtrictly entailed, without Power to the Helr in Poſſeffion of granting Leaſes for any Term be- 
Fond his own Life, the following Proviſion for Mr. Bigger's Indemnification, in caſe he ſhould happen to be cut ſhort by the 
Appellant's Death before the Expiration of the nineteen Years;. was made: Provided and declared, That in caſe of the 
% Deceaſe of the ſaid Andreu M auchope, before the Expiration of the firſt five Years of this preſent Tack, and that thereby the 
« ſaid Fobn Biggar and his Foreſaids be turned out of the Foſſeſſion, then, and in that Caſe, the ſaid Andr.w Maucbope binds 
'« and obliges him, his Heirs, Executors, and Succeflors, to pay to the ſaid Jeb Bigget, and his Foreſaids, the Sum of 5001. 
Sterling, on Account of the Damage be may have ſuſtained by the Expences laid out by him and his Foreſaids, in putting 

© the laid Coal-works in Order; and if the ſaid Andrew Il unchope furvive the fitft five Years, and deceaſe before the Expira- 
* tion of the firſt ten Years of the faid Tack, and that thereby the ſaid Foby Biggir and his Foreſaids be turned out of the 
% Poſſeflion, then, and in that Caſe, the ſdid 4ndrew M auchepe obliges him and his Foreſaids to pay to the faid Fohn Biggar, 
« ar his Foreſaids, the Sum of 250 {. Sterling, on Account forefaid z and if he ſurvive the firſt ten Years, and die before the 
* Expiration of the firſt fifteen Years thereof, and that thereby the ſaid obn Biggar and his Foreſaids be turned out of the Poſ- 
« ſcflion, then, and in that Caſe, the ſaid Fadrew Mauchope binds and obliges himſelf and bis Forefaids, to make Payment to 
\ « the ſaid Jobn Biggar, and his Foreſaide, of the Sum of 125 /. — upon Account of his Damages as aforeſaid, and 
& that the firſt Term of Martiamaſi or Whitſunday after the ſaid John Biggar, or his Foreſaids, theit Removal, with a fifth 
* Part of the ſaid ſeveral Sums in the Events foreſaid, of Penalty, in cafe of Faillie, and the Anhualrent after the Term of 
„ Payment ſbove · mentioned, during the not Payment.” And the Rent referved to the Appellant is 1000 Merks (55. 115, 
ad. 6 a Year, or a teath Part of the groſs Produce, in his Option. | | 
From the whole Tamer of this Leaſe (though ſhortly expreſſed) rwo Things clearly appear: Firſt, That the continua- 
tion of the Level was one of the chief Objects of both Parties. And, 241y, That they both underſtood the Communication 
thereof, through the Niddry to the Wookmet Colliery, to be ſpecially agreed upon between them, as well as contracted for in the 


Leaſe. 
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k Mr. Bigger; after having obtained this Leaſe, dons the mne Operation of running a Level from the Sea, through all 
Has differen Eſtates 3 2 baving died before the Work was completed, it was carried on by N Brother and Succeſſor: 2 | 
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Appellant's 
Action. 


k 


he having alſo died after having brought the Level almoſt up to the MHoolmet Coal, but before it was actually communicated 
thereto, the Reſpondent, Sir Archibald Hope, in Right of Captain M. Dowal!, Nephew and Heir of the two Brothers, pro- 
ceeded to complete the ſame, but was ſtopt by a Siſt-(in the Nature of an Injunction) upon a Bill ef Suſpenſion for the Appel- 
lant, at a Time, when the Level had been carried within forty Fathoms, or thereabouts, of the March or Extremity of the 
Lands of Niddry, next adjoining to J/oolmet.—This Meaſure was the more unexpected, as the Appellant, though conſtantly 
reſiding on the Spot, and having daily Opportunities of ſeeing the Work advance, had, till then, allowed it to go on without 
Challenge or Intercuption.— He well knew the avowed Purpoſe of carrying on the Level to F/olmet,— That Purpoſe was not 


only evident from the Mode of working the Level, but was alſo fully underftood between the Parties, and by every Man em- 
ployed in the Work. | 


The Matter in Diſpute was afterwards referred, by the Parties, to Arbitration z the Lord Preſident of the Court of Seſſion 
being mutually choſen ſole Arbitrator between them: And his Lordſhip, in Aug 1765, on adviſing a Memorial for the Appel- 
llant, and Anſwers for the Reſpondents, appointed John Coventry, Overſeer of the Alloa Coal, to viſit the Level in Diſpute, 
and report his Opinion upon ſundry Facts, and particularly upon the two following: 1m, Whether or not Lord Abercorn, if 
he ſo inclined, could effectually ſtop the Level in his Grounds, To as to make the Water regorge upoh Niddry ? And, 246, 
Whether Niddry could ſtop his Level, ſo as to make the Water regorge upon Edmon/lone ? — And Mr. Coventry anſwered to both 
theſe Queſtions, That it was impoſſible to ſtop the Water effectuallyj. The Arbitrator, upon the gth of September 1765, 
pronounced an Interim Decree, giving Liberty to the Reſpondent ** forthwith to proceed in working up the Level in queſtion 
* to the Boundary of the Coal of Niddry with that of Edrunſlone, and there opening the ſaid Level unto the Coal of Edmor- 


fene, im order to carrying the ſame forward to the Level within the Lands of Moolmet; reſerving to himſelf afterwards to 
% determine the other Points ſubmitted to him,” 


The Level was accordingly carried on from the Appellant's Eſtate, through the ſmall Angle of Edmen/one, Tying intetjedded 


betwixt Niddry and Woolmet, into the I volmet Colliery ; and ſoon thereafter, at the Deſire of the Appellant, and with the Con- 
ſent of the Reſpondent, the Arbitrator allowed the Submiſſion to expire, _ | | 


The Appellant, however, thought proper afterwards to bring an Action in the Court of Seſſion againft the Refpondents ; 
concluding, That they ** ought and ſhould be decerned and ordained, conjunctly and ſeverally, to make Payment to him of 
«© the Sum of 3001. Sterling Money yearly, from the Day of that the foreſaid Level of the Coal of Niddry 
« was opened and communicated by them to the foreſaid Coals of Edmon/lone and Morlmet, being the Value of the 2oth Part 


of the ſaid Coals, in Time coming, ay and until they ſhall cauſe to be delivered to the ſaid Purſuer the 20th Part of the ſaid 


% Coal, as the ſame is raiſed and wrought, according as the Value of the Coal wrought, or hereafter to be wrought, ſhall be 
* proven by the Books kept of the ſaid Coal, or otherwiſe pro ut de jure, in the Courſe of the Procefs to follow hereon ; at 


<< leaſt if it ſhould be found, that the ſaid Defenders are not liable in Payment to the Purfuer of the foreſaid 2oth Part of the 


% Coals raiſed, and to be raiſed by them in Manner foreſaid ; then and in that Caſe it ought and fhouſd be found and declared 
„ by Decreet foreſaid, that the Purſuer may ſtop and ſhut up the forefaid Level of Communication, between the Level of 
9 Nidary Coal and the Coals of Edmon/lone and I volmet; and keep the ſame ſtopped and ſhut up in all Times coming: And 
« further, it ought and ſhould be found and declared, that the ſaid Jabn 2M*Dowall and Sir Archibald Hope ate bound by the 


- & foreſaid Tack, ſet by the Purſuer to Jobn Biggar, to obtain and procure, from the Earl of Abercorn, the perpetual Uſe and 


« Servitude of his Level through the Lands of Dudding flone to the Sea, for carrying off the Water from N:ddry Coal; and 
% they ought and ſhould be decerned, and ordained to procure and deliver to the Purſuer a Writing from the Eart of Abercarn 
4% in his Favours, giving the perpetual Uſe and Seryitude of his Level accordingly ; and in caſe it fhall be found, that the 

„Earl of Abercorn is not bound in Law to give the Uſe of his Level to the Purſuer ; but that he may ſhut up the fame, - 


„ whereby the Purſuer's Coal will be drowned ; then the ſaid John M*Dowall and Archibald Hope ought and ſhould be de- 


«*« cerned, conjunaly and ſeverally, to make Payment to the Purſuer of the Sum of 20,000 J. Sterling Money, as the Amount 
„ of the Damage he will thereby ſaſtain : And farther, the ſaid Fobn M*Dowall and Sir Archibald Hope ought and ſhould be 
«* prohibited n by Oc foreſaid, from communicating the ſaid Level of Niddry Coal, to the Coal of any other 
„neighbouring Heretor, without the ſpecial Advice and Conſent of the ſaid Purſuer: And, laſtly, the faid Jh MHD] 
«© and Sir Archibald Hope ought and ſhould be decerned and ordained, by Decreet foreſaid, to make Payment to the Purſuer, of 
«« the Sum of 1000 J. Sterling, in Name of Damages, and as the Expence the Purſuer has already ſuſtained by the foreſaid 


Levels being communicated in the Manner foreſaid, and the Expences of the Proceſs to follow hereupon.“ 


2770, Feb. 24. 
Interlocutor of 


Lord Kennet, 
Oudiaary, 


This Action came in Courſe to be heard before the Lord Kennet, Ordinary, who, after hearing Parties fully upon the Ap- 
pellant's different Concluſions, pronounced the following interlocutor: Having heard Parties Procurators of Conſent, finds, 
«+ that under the Leaſe libelled on, the Defender (Mr. Hope) cannot communicate the Level in the Eſtate of Momet to any 


« Heretors Coal above the Eſtate, without the Conſent of the Purſuer (Mr. Wauchepe of Niddry) and appoints both Parties 
« to give in Memorials upon the other Points in the Cauſe,” ; 2 


The Matter in Diſpute between the Parties was, by this interlocutory Order, made of Confent, narrowed to the tuo fol- 


lowing Queſtions :. Firſt, I bether the Appellant, under the Words and Intendment of the Leafe, was intitled to any, and what, 
Compenſation, for permitting the Level to be carried from his Lands of Niddry, through the ſmall Angle of Edmonſtone, to the 
Woolmet Colliery. And, 2dly, Whether it was incumbent upen the Reſpondents to procure the Earl of Abercorn's Conſent to a 
perpetual C:mmunication of the Level through his Eflate of Dudd * before the Appellant became by the Leaſe bound to per mit 
that Level to be carried farther on from his Lands of Niddry to the Woolmet Colliery ; and till ſach Cinſent ſhall be obtained, if the 
Appellant is not intitled to ut up the Level from Niddry to Woolmet. = | | | 


As a Preliminary to the Argument upon theſe two Queſtions, the Reſpondents ſtated the different Situation of the Parties 
and of their ſeveral apparent Intereſts in the Collieries through which the Level was to be carried, in 1748, at the Time 5 
making the Leaſe, and now in the Pendency of the preſent Action. 


In'1748, the Appellant's Coal was of fo little Value, that he on eſtimated the Alternative of a Money Rent, ſtipulated 
dy the Leaſe, as payable to him, at 1000 Merks, or 551. 115. 29. Sterling, a Year. The extenſive Level which has ſince 


been executed, he conſidered as either ſo uncertain or impracticable, that he bound Mr, Biggar by ſpecial Covenant to ereQ an 
Engine for the Niddry Coal, which the Making 1 now ſeems to be agreed upon at all Hands) of the Level has rendered 


quite unneceſſary: He farther ſecured the perpetual Communication of the Level (when made) to his own Coal, at an Expence 
not to exceed, in any Event, 551. 115. 2 4.—By doing ſo, he then either conſidered it to be of ſmall Import or Value, or 


he eſtimated the Permiſſion of continuing the Level through his own Lands, to Mr. Biggar's Waolmet Colliery, as the farther 


h and could not be wrought without an Engine) has by the Skil 


Compenſation by him given for the making of the Level, and communicating i to his own Colliery of Niddry.—The poſſible 
Advantages which might be got from farther or other Communications of the Level, or from third Parties benefiting thereby, 
were at this Period fo improbable or diſtant, as, from all Appearances, to have entered very Rtile into the Confideration of 
Parties; and the Circumſtances of the Appellant's letting his Coal for 55. 11 2 d. and only vatuing the Half of the Com- 
munication of the Level to his own Colliery at the ſame Sum (with the Term of 32 Years, then to run, of Mr. Biggar's 
Leaſe of the Moolmet Colliery) account for that Inattention.— 80 far as related to their own Collieries of Niddry and Mol- 
met, the Communication was to be mutual, and without other Expence to either Party, than what had been expreſsly ftipus 
lated for in the Leaſe; plainly indicating their underſtanding of the Matter to be, that the Level was a common Property between 
them; free to their own Callicries of Niddry and Moclmet; and if any farther Communications ſhould be made to other Col- 
heries, in conſequence of the Tranſactions betwixt them, the Profits ſhould be equally ſhared. | | „ 


+. Under theſe Circumſtances and Impreſſions ſtood the Parties in 1748, at the Time of making the Leaſe in Queſtion, 
Whereas now the Appellant's Colliery of Niddry (which, in 1748, was only conſidered to be worth a Rent of 55/. 115. 2d. a Year; 

| $45, Induſtry of Mr. H;ggar, his Brother, and of the Reſpondent Sit 
Archibald Hope, and at an. immenſe Expence to them, been brought to the higheſt State os 8 and a Field of Coak 
cleared and made acceſſible, which, at the common Price of the Country, will yield a groſs Produce of upwards of 70,000 J. 


. 


a4 


31 
Sterling. —On the other Hand, the Reſpondents Leaſe of the Woblmet's Colliery hax but a few Years fo run; and if the Ap- 
pellant can be fo ſucceſsful as to exclude the Reſpondents Collieries from the 


pe nefit of the Level, and at the ſame Time to : 
— himſelf, he clearly withholds from him the only ſubſtantial Benefit Mr. Biggar could ever propoſe to himſelf by the 
ranſaction. Ine | | 


On this Part of the Caſe the Reſpondents concluded therefore with praying; That the Court; in determining the Import 
and Meaning of the Leaſe, would take along with them, and have always under their Eye, the Situation of the Parties, and 


d 
State of the different Collieries, at the Time of making that Leaſe, as Circumſtances which might throw great Lights on the 
Matter, and lead to the Intention and Underſtanding of Parties at the Time. 


Having premiſed ſo much, the Reſpondents next proceeded to the firſt Queſtion on the Merits, I pet ber the Appellant was 

entitled to any, and what, Compenſation for permitting the Level to be communicate through the ſmall Angle of the Edmonſtone 
Lands to the Woolmet Colliery? And which naturally divided 'itſelf into two other Queſtions, requiring ſeparate Conſide- 
rations, viz, Firſt, In ſo far as it extended to 4 Communication of the Level to the Woolmer Colliery ſolely and excluſrorly : And, 
ſecondly, In ſo far as the interjefted Edmonſtone Colliery takes the Benefit and Uſe bf this Level. 

And on the Firſt, the Reſpondents pleaded; that the Intention of Parties was clear and beyond a Doubt. The different 
Clauſes of the Leaſe, however briefly expreſſed, and the Circumſtances of the Caſe, ſpeak their Senſe of the Matter to 
be, that the Level, on Payment of 557. 115. 24. by the Appellant, was to be a joint Property between him and Mr. 
Biggar, communicable, without other or farther Conſideration, to their different Collieries of Niddry and Woolmet, and to 
continue and be of equal Duration with their reſpeQive Intereſts in theſe Collieries. That this was the great Line and Baſis 
of the Agreement between the Parties, fo far as related to the Level; and it was a Bargain very beneficial to the Appellant, | i 
2 thereby ſecured to his Colliery (which bas fince turned out ſo extenſive and valuable) the free Uſe of a Level that will 

eep it for ever clear of Water, and which coſt Mr. Biggar, in purchaſing the Permiſſion, and in the Work, a very large Sum 

of Money. And the only Conſideration given (except the contingent trifling Sum of 55 1. 115. 24.) by the Appellant, for 
heſe valuable and laſting Advantages, is, the Permiſſion to Mr. Biggar, and to the Reſpondents in his Right, to continue this 

el to the Wzolmet Colliery, the great and primary Object of Mr. Biggar, in planning, undertaking, ahd executing this 
great Work: That any poffible Benefit which could ariſe from the Apellant's Leaſe to Mr. Biggar, was totally inadequate to 
the Expence of ſuch a Work as the Level in Queſtion, and to the Length of Time it muſt have neceſſarily, and has actually, 
taken to execute, The Leaſe was only for 19 Years; it might have determined earlier by the Death of the Appellant. — 
The Niddry Colliery had before that Period been much neglected; it was a Work of Time to put it in Order, and the Reſult 
has ſhewn, that almoſt the full Term in the Leaſe had expired before the Level was completed.—In Fact, only ſo much of 
the Niddry-Coal had been wrought during the Term of this Leaſe, as was neceſſary for carrying on the Level : Tree Seams, 
out of about thirty, were only touched by the Leſſee; and even in theſe three Seams, a great deal of prepared Work was 
left behind, by which the Appellant has fince reaped very great Benefit. Under all theſe Circumſtances, it is there- 
fore impoſſible to conceive, that Mr. Biggar's Intention in this expenſive Work went no farther than to a Commu- 


nication with the Niddry Colliery, when his Intereſt in that Colliery might have expired before, and actually expired ſoon 
after that Communication was effectuated. The Senſe and Reafar of the Thin 4 t 


80 ak ſtrongly the contrary; and that Mr. Big- 
* eat and chief Purpoſe was to get the Level brought to the Moolmet Coll 
eſ 
of 17 


| iery, then completely appointed in all other 
„ and in which he had 32 Years to run. Had it been underſtood between the Parties, that the farther Communication 


Level beyond the Niddry Eſtate was to be altogether arbitrary on the Part of the Appellant, the Clauſe would have 
12 y 


run in the common Stile, ſtipulating that Mr. Biggar ſhould be bound to leave a ſufficient Chinny Wall : But the Clauſe, as 
it now ſtands, on the contrary, talks of the Communication of the Level with the Conſent of both Parties, which is ſuppoſing 
the Level to be a common Property; and that, by extending it beyond the Appellant's Property, into the Y/oolmet Colliery, 
it might become ſubject to the Power of Mr. Biggar z and therefore this Clauſe became neceſſary, prohibiting the Communi- 
cation of it to ſuperior Collieries, without the Conſent of both Parties. There was clearly no Occaſion for making any Pro- 
' viſions reſtraining the free Uſe of the Level, upon its being carried into the Lands of Woolmet, if it had been jn the Appel- 
lam's Power, by withholding his Conſent, to. preyent the Level from going beyond the March of Niddry; and if a Conſent, 
to be afterwards obtained from him, was neceſſary for carrying it farther, it would have been full Time, when be gave that 7 
Conſent, to have clogged it with ſuch Conditions as he thought proper. But as it was underſtood by the contracting Parties, | 
that in all Events, and in Conformity to the great Object of Mr. Biggar, the Level was to be carried into the Eftate of 
Whalmet ; therefore the Appellant very properly provides againſt all farther Communication thereof without his ow Conſent. 


The Reſpondents farther contended, That it was the clear Underſtanding of the Parties, as to the Communication of the 
Level to Wilmet, at the Time of executing the Niddry Leaſe, that gives Riſe to any Doubt or Ambiguity now. When Par- 


ties differ in the Adjuſtment of any Point, or when Terms are not perfectly underſtood between them, they are then at Pains to 
expreſs their Meaning by Clauſes that are clear and explicit, but when there is no Ambiguity or Doubt betwixt them, they are 
the leſs apt to advert to Difficulties which may afterwards ariſe z and therefore, in Place of accurately pointing out their Mean- 


ing by Clauſes properly conceived for that Purpoſe, Clauſes are worded ſhortly, becaufe it did not occur to them that any Dif- 
ference could ariſe reſpeQing a Matter upon which they were ſo much agreed, and which was fo clearly and thoroughly under- 
ſtood betwix them. This is preciſely the preſent Caſe. The Communication of the Level to Woolmet was the great Object 
of the Contract upon the Patt of Mr. Biggar, and it was clearly underſtood. to be fo by both contracting Parties, and therefore 
it did not occur to be neceſſary to be very minute or pointed in ſtipulating, that it ſhould bein Mr. Biggar's Power to carry on 
the Level to /Prolmet ; but that Power is taken for granted. The whole Clauſe reſpeQing the Level goes upon that Suppoſition, 
and the Situation of Parties places it beyond the Poſſibility of a Doubt. That were it neceſſary, there are Perſons ſtill living 
wha were Witneſſes to the Communings which paſſed between the Appellant and Mr. Biggar at the Execution of the Leaſe, 


and by their Teſtimony it can be proved, that from theſe Communings it was clearly the Underſtanding and Intendment of 
Parties, that the Level was undoubtedly to extend to the Coal of A 


The Reſpondents boxing thus eſtabliſhed the clear Underſtanding of Parties, that the Level was to be continued by Mr. 
Biggar to the Moolmet Colliery, without any Power or Controul on the Part of the Appellant, next pleaded, 48 a neceſſary 
Conſequence, that no Conſideration was exigible by the Appellant for ſuch Communication: This is clearly founded on the 

the Conception of the Contract itſelf. The whole Clauſe teſpecting a Conſideration to be given or received, relites only to 4 
Communication to be made with the mutual Conſent of Parties. Where the mutual Conſent of Parties was neceſſary to make 

the Communication, either of the Parties were undoubtedly intitled to ſtipulate a Conſideration for giving ſuch Conſent; and the 
Contract has provided, that what ſhould be ſo received, ſhould be equally divided betwixt them: but it would be inconſiſtent 

with Reaſon, and the Nature of the Thing, to ſuppoſe that a Conſideration ſhould be exigible for conſenting to a Communi- 
cation of the Level, when the Communication could have been made without ſuch Conſent ; fo that truly the Queſtion, whe- 
ther the Appellant is intitled to demand a Conſideration for the Communication of the Level to #oobnet, muſt depend upon this 
other Queſtion, whether, at the Time of 5 the Communication, it could not be done without his Conſent ? '2dly, That 
ſuch was the Underſtanding of Parties, is perfectly clear from this other Conſideration, that there is not a Word in the Leaſe 
which talks, or ſo much as ſuppoſes, that a Conſideration was to be given by the one contracting Pa 


w to the other, and yet 
the whole of the Appellant's preſent Claim goes upon that Foundation, The Reverſe was the Underſtanding of the Parties, 
and indeed is implied in the Words of the Lesſe. T he Conſideration to be received is to. pertain to, and be equally divided be- 


tween the Parties, which clearly ſuppoſes that theſe Parties were to reap an equal Benefit by the Conſideration to be received, 
which could not be the Caſe if the whole Conlideration was to be paid by one of the Parties to the other. It certainly implies 
that the Conſideration was to be paid by a third Party, and is excluſive of the Idea of any Conſideration being payable by the 3 
one Party to the other. The Level was underſtood as a Copartnery betwixt them, by which each of them was. in the firſt Place 
to ſerve his own Purpoſe, and then whatever more could be got from it by laying the reſt of the Country under Contribution, 
was to be equally divided betwixt them; but according to the Appellant's Argument, Mr. Biggar was to be at the Expente of 
procuring the Conſent of Lord Abercorn (in ſo far as that Expence ſhould exceed 551. 11. 2d; Sterling) He was to be at the 
Expence of procuring the Conſent of the Proprietor of Brun/ane, and at the ſole Expence of cartying up the Level itſelf, and 
yet over and above all this, he was to pay a Conſideration to the Appellant, his own Partner, for procuring the Benefit 2 — 
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one lawfully to ſhut up that Communication; beciuſe it could not poffibly be done without occaſionin 
Caſe of the Earl upon the Property of the fuperior Heritor, which no inferior Heritor has a Right to do. But 3d 
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Level to his own Wotks, though that was the only View he had for entering into the Copartnery. This is a Propoſition tos 


incredible to be ſeriouſly maintained or liffened to- 


That n6 Confideration\ was to bt pald by Mr. Bizgar, to the Appellant, appears beyond a Doubt from this other Circutn- 
ſtance, that no Sum whatever is named or Nipulated on that Account, In ſo far as concerned a Conſideration to be paid by a 

ird Party, it was impoſſible to S the Sum, becaoſe it- depended upon theſe third Parties what they would be — 2 bo 
be aud that could only be ſettled by an Agreement with-theſe Parties when they came to aſk the Benefit of the Level: 

o futh Reaſon did occur with reſpect to the Appellant and Mr. Biggar, the two Parties in the Leaſe, as-to what ſhould be paid 
by the one Party to the other in any particular Event; and it is impoflible to affigt a'good Reaſon why, If s Sum was exigible 
by the Appellant from Mr. Biggar, for communicating the Level to the Coal of Moolmet, that ſuch Sum ſhould not have been 
aſcertained by the Leaſe itſelf z it was of all others, the moſt impottant Article to have been ſettled. - It has been already ob- 
ſerved, that the Communication, of the Level to M oalmet, was the gteat Object of the Undertaking upon the Part of Mr. 
A e and therefore it is impoſſible to believe that that Sum would not have been aſcertained, if it had been underſtood that 

& Aþþalarit Was intitled to demand any Sum from him on that Acccunt. The Appellant, on bis ow Part, is ſo anxious 
and careful not to leave open any arbitrary Queſtion, that he exprefsly Ripulates that he is not to be liable in the Half of the 
Expence of procuring the Conſent of Lord Abertorn to the Communication of the Level to Ni ddry, in ſo far as that Expence 
ſhall exceed 55/. 14 5. 2 d. Sterling; with equal Anxiety he aſcertains the various Sums, that in different Events were to be paid 
in caſe the Leaſe ſhould be cut ſhort by his own, Death during the Curtency of the 19 Years, as well as the Damage which 
thight be ſytained in putting the Coal-works in Order: And when. in this Manner every other Sum which in any Event fell to 
be pail by the dhe Party to the other, is fixed and aſcertained it is impoſſible to believe or to afign a Reaſon why the Sum to 
Be paid by Mr, Biggar, to the Appellant, for communicating the Level to Worlmet, ſhould not be fixed, if it had been intended 
that be Was intitled to demand any fuch Sum, the, more eſpecially, that the other Sums aſcertained by the Leaſe were in them- 
felves on of cal) 2 Liquidation; whereas the Sum here ſuppoſed to be leſt open and undetermined, was in its Nature 
highly at , and Carce 2M of Liquidation by any certain Rule. + the | y 


123 eſpect to the Benefit which the — Colliery might eventually teap from eanyibg the Level through the (mall 


ngle of the ene Lands, the Reſpondents averred in Point of Fact, that the Purt of this Colliery next adjoining to the 
Courſe of the Level, and which could be drained by that Level, was of little Value; and as the Contract between the Parties 
was for a Communication to the Jeelmet Colliery, which carried the Level, however, through this Inconſiderable Part of the 
Edmanſlone Calliery, and no Stipulation made for exacting any Allowance from that latter Colliery for the Uſe of the Level, the 
Proprietor was intitled, without paying any Conſideration, to take the Benefit of a Level carried through his own Grounds, ſo 
s he did no Injuty to that Level. 2dly, That the Appellant's own Senſe of the Matter appears ſrom à Letter which he wrote 
Ge _ hg Captain AM Dewall, in the following Words: „ Now, Dear Chin, as Ilike to be explicit and above Board 
4 in all my Dealings, I ſhall be the ſame with you that I hope I have been with every ohe I have had to do with, and particu- 
& Jarly with my good Friend and Relation honeſt Jobs Biggar. So I dare ſay you wil forgive me when I tell you, that I think 
« it altogether inconſiſtent with my Intereſt, and I do not think it is for youts either, to allow the Level to proceed beyond the 
„Limits of my March with Edmon/lone, at preſent, nor perhaps for ſome conſiderable Time to come. As the more I conſidet 
& the Tack, and the Omiſhons in it, I think it will be abſolutely proper for us both to enter into ® new Contract before that 
« can be done; And I do not ineline to execute a new Leaſe of any Kind, till ſuch Time as I fee what Turn this Scheme of a 
« Bill relafing ta Ehtails of this Country ſhall take, which 1 hope ſhall be brought to an Iſſue long before the Expiratiofi of the 
« preſent Tack ſubliſting between you and me. | 5 E 


« To inſane you in one Particular, where I think the prefetit Tack is quite defective, and ought certainly to have been 
« ſettled before Mr. Biggar and I figned it, but it ſeems it did not occur to either of us, at lenſt it tid net to me, that the Level 
* muſt be communicated to Edmon/tone before it can proceed to Moolmet Ground; and this I obſerved to Mr. allace ſeveral 
« Months ago, that E£dmonflane ought to agree to a Conſideration to be given for the Benefit of it ; but it would ſeem he never 
4 — the Thing to him. But ſuppoſing the Matter adjuſted with him, which I have no Doubt of being done upon 
& reaſonable Terms, here is likewiſe Mr. Gharteris to be dealt with, who will have the Benefit of this Level to his Seams te- 


* maining unwrought, at the Expiration of your Leaſe from him.” 


This Letter throws much Light on the preſent Queſtion in various Particulars. In the firſt Plate, it ſhews that the Edmon/?one 
Colliery was not conſidered as an Object from which any Conſideration was expected by the Parties, aud from the Circum- 
ſtances already explained, it could not be ſo. 2dly, Although the nearer Approach of the Expiry of the Leaſe of ///colmet has 
begun to luggeſt the Idea of receiving a Conſideration from Mr. Charteris, after the Expiry of the Leaſe, and that Circumſtance 
made the Foundation of an Argument in this Cauſe, as already ftated, yet it is confeſſed by the Appellant, that ſuch an Idea 
never entered into his Mind at the Time of the Tranſaction with Mr. Biggar. Laſtly, Throughout the whole of this Letter 


it is never inſinuated, but, on the contrary, indirectly acknowledged, that the Level was to extend to the H/colmet Coal, not 
ſubje& to any Controul whatever, 


And the Reſpondents, in the laſt Place on this Branch of the Argument, pleaded, in Anſwer to what was contended on the 
Part of the Appellant, reſpecting the Irrationality of his having ſubjected his Eſtate to a perpetual Servitude in Favour of the 
Owners of the Eſtates of #ooim:t and Edmomſtone, with whom he had never entered into any En ement for ſuch Servitude, of 
received any Conſideration therefore: That the Reſpondents were only here ſupporting the ſpecific Performance of a Contract 
made by the Appellant with Mr. Biggar, in whoſe Right they now ſtand: That they had no Occaſion to go farther, or to 
plead the Cauſe of other Parties. —So far as their own Intereſt was concerned, they were intitled from the Appellant to com- 
plete Performance of his Covenants, and more they did not aſk, If other People ſhould conſequentially benefit by the Execu- 
tion of the Work which they had contracted for Permiffion to make, that Circumſtance could not diſappoint them, or affect 
their Right. When theſe Strangers, independent of, and totally unconcerned with Mr, Biggar's Repreſentatives, came to 
take ſuch Benefit, then would be the Time for the Appellant to conteſt with them, and not with the Reſpondents, how far and 
on what Terms they ſhould be intitled ſo to do. But, 2dly, The Reſpondent recalled the Attention of the Court to the Situ- 
ation of Parties in 1748, che Time of making the Leaſe in Queſtion, when, 2s it is eſtabliſhed beyond a Doubt, from the 
whole concurring Circumſtances, the Contingency now conteſted appeared ſo trivial, infignificant, and diftant, as ſcarcely to 
nter into the Conſideration of Parties. They contracted for mutual free Communications bf the Level to the Niddry and 
Voolmet Collieries, without providing for Conſequences, but leaving them to be'afterwards explained according to the Nature 
of the Contract and Circumſtances of the Caſe. And '3dly, That this Claim of the Appellant's was premature, when the In- 
tereſt of Mr. Biggor's Repreſentatives ceaſed, and Strangers became intitled to the Colliery in Queſtion, would be the Time, 
and not before, for the Appellant to make the Demand. i |» BD ab 8 
V pon the ſecond Queſtion.— The obtaining an Obligation from the Earl of Abercorn, for a perpetual Communication of the 
Level to the Appellant's Colliery of Niddry;-— The Reſpondents firſt obſerved, in Anſwer to an Allegation of the Appellant's, 
That Mr, Wallace, Mr. Biggar's Brother and Sueceſſor, when approaching towards the March, ſtopt his Work, upon an Inti- 
mation from the Appellant, till Matters ſhould be ſettled with Lord Aberrern for this perpetual Right: That they, the Reſpon- 
dents, know nothing of any ſuch Intimation, or of Mr. Wallace's having ever ſtopt the Work for the Reaſon here mentioned, 


nor does any Evidence appear of the pretended Intimation. But in Anſwer to this Concluſion, they in the f/ Place pleaded, 


T hat even though the Earl had been di to ſhut up this Level, yet it was \ © ore he could not do it effectually, for it 
is the Opinion of People of Skill, who bave viſited theſe 'Coal-works, that the Coal is of ſuch a Nature, that the Water would 
find its Way in Spite'of any Work that the Proprietor of the Coal of Dudding flone could erect. adly, As the Communication of 
the Level from Dudding/lone to Nidury was lawfully made, ſo it is, with Submiſſion, impoſſible for the Proprietor of Dudding- 


8 the Water to regorge 


„That all Apprehen- 
$s upon this Head wete altogether imaginary, ſor a "Queſtion had 'occutred relative to this Level, between the Earl of 
bercorn and Mr. Wallace.” It was in that Caſe maintained, that the Benefit of the Level, granted by the Earl, ſhould ceaſe 


with the Expiry of the Tack with which it'was*graited ; but in this Pea the noble Lord was over-ruled, both in the Court of 


Seſhon 
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Seſſion and before your Lordikips, The Words of the Judgement are, „ find, That the Communication of the Level being 


« granted during the Currency of the Tack, by the Leſſee to a neighbouring Coal-work, is not determinable by the Terms oc 
„the Tack, but that the ſame may ſubſiſt for the Uſe of the Leſſee and his Heirs, ſo long as they ſhall continue to have Right 


Re 
to 


« and Intereſt in the neighbouring Coals to which the Level ſhall be communicated, as the ſaid neighbouring Coals are aſcet- 
« tained by the Interlocutors of the 23d December 1760, and bth March 1761. 


It having been ſaid for the Appellant, That, in the foreſaid Caſe it was not found that the Right of Mr. Biggar and his 
Heirs was perpetual, but was made to depend on the Endurance of the Intereſt they had in the neighbouring Coals ; the R 

ſpondents anſwered, That the Wording of the Judgement, in that Manner, can by no Means be underſtoo as a Limitation of 
the Right, but, on the contrary, as it was unneceſſary to determine the Intereſt of third Parties, ſo the Terms in which it is 
conceived were ſufficient to exhauſt the Cauſe, as it was altogether unneceſlary to carry the Judgement farther than the Extent 
of the Plaintiff's Intereſt : But it will be remembered, that the Argument in Support of Mr. Wallace's Plea, did equally 


apply in Support of the Rights being perpetual, and at any Rate, the Reſpondents have till an Intereſt in the neighbout- | 
ing Collicries. 


At the ſame Time, the Reſpondents contended, that they had truly no Occaſion to enter ſo far 


into the Argument, in order to point out the Security which the Appellant poſſeſſes with regard to the Level in Que- 
ſtion; for ſuppoſing it to be otherwiſe, ſtill the Concluſion of his Action againſt the Reſpondent is ill founded. Mr, 
Biggar, in his Conttact with the Appellant, came under no Obligation to give a better Right than he had. He agreed to 
communicate the Right he had from Lord Abercorn.—The very Obligation he comes under, proceeds uport a Recital of the 
Right derived from Lord Abercorn,—The-Appellant accepts of it, and does not pretend to ſtipulate a better Right than he knew 
Mr. Biggar had a Power to give; he therefore accepted of the Duda ng ffone Level under all the Powers which the Proprietor of 
Dudding ſlone then had, or might acquire over it. If indeed the Appellant could allege, that any Thing had been done by the 

ſpondents in Contravention of the Leaſe, to injure his Right to the Dudding/i:ne Level, he might then have had a ſomething 


ay ; but no ſuch Thing is alleged: And in any other View his Claim againſt the Reſpondents, to render the Dud4ding Sous 
Level more beneficial to bim, 


leſs, 


or more ample and unlimited than he himſelf poſſeſſes it, is, with Submiſſion, altogether ground- 


It was in the laſt Place ſtated, for the Reſpondents, That as they have already ſhown, that, according to the real Spirit and 


Import of the Tranſaction betwixt the Appellant and Mr. Biggar, the latter was intitled to have the Level communicated to 
the Coal of M oolmet, without paying 4 


to ſhut up that Communication. I he 


to communicate the Level to the Coal of /Yoolmet, of Conſequence the Appellant was under an Obligation to allow that Com- 


munication to be made; and, with great Submiſſion, it is impoſſible, after the Communication has been made, that the Appel- 
lant can be allowed to ſhut it up in Contraven: ion of his own Obligation. 5 


onſideration therefore, it muſt neceſſarily follow, that the Appellant has no Right 
eſolation of the ſecond Queſtion muſt depend on the firſt - If Mr. Biggar had a Right 


The Court, upon the 7th February 1771, pronounced this Interlocutor: * Upon Report of the Lord K:nnet, and having 
« adviſed the Informations for both Parties, the Lords find, that John Biggar had a Right, by the Leaſe entered into betwixt 
« him and the Purſuer, to carry his Level through the Purſuer's Lands, and to communicate the ſame to the Coal of Moolmet; 
« and therefore find, that the Purſuer is not entitled to a Recompence from the Defenders on Account of the Communication 
& of the ſaid Level to the Coal of vol nat, nor on Account of its being carried through a Part of Humenſtone Ground and 
« Coal, which lies interjcQed between Niddry and WYolm-t, in Reſpect the carrying it through Edmon//one Coal was eſſentially 


« neceſſary for communicating the Level with Miolmet, which was one great View of the Parties at entering into the Contract: 
« And find, that the Purſuer cannot ſhut up the ſaid Level, but that the Communication thereof to H/colmet Coal, muſt ſub- 
« fiſt for the Uſe of the Defenders, who derive Right to #/colmet Coal, as Heirs or Aſſignees of the ſaid deceaſed John Biggar, 


« ſo long as they ſhall continue to have Right and Intereſt in the (aid Coal of J/olmet ; and therefore aſſoilzie the Defenders 
« from theſe Concluſions of the Purſuers, libel and decern, and remit to the Lord Ordinary to hear Parties futther on the other 
« Points of the Cauſe, and to do therein as he ſhall find juſt.” | 


The Appellant hath thought proper to appeal from this Interlocutor, but the Reſpondents humbly hope that the Appeal will 
be diſmiſſed, (with Coſts) and the Interlocutor affirmed, for the following, among other 


III. 


. 


The Words of the Leaſe (taking the whole Clauſe together) as well as the Spirit and Intendment of the Tranſ- 
action 1748, and all the Circumſtances of the Caſe, connected with the different Situations and Inteteſts of the 
Parties at the Time, concur to eſtabliſh that the Agreement, ſo far as related to the Level, was for a Partner- 
ſhip, or joint Property, between thoſe Parties in that Level, to be mutually communicated, without a Demand 
from the one on the other (except what was exprefly ſtipulated in the Leaſe) to the reſpective Collieries of Niddry 
and Mvolmet. On that Footing, the Bargain was a moſt beneficial one to the Appellant ; and on any other, it 
would have been moſt prepoſterous and unequal, on the Part of Mr. Biggar, who was at all the Expence, and 
could have no other ProſpeR of Gain or Advantage from the Tranſaction, except the Benefit which might ariſe 
to him from a free Communication of the Level to the Coal of M volmet. 


If any Conſideration had been payable for a Communication of the Level to the Coal of Weolmet; it would have 
been clearly and explicitly ſtipulated in the Leaſe. Whenever any thing is preſtable-by one Party to the 
other, the Sum is 2 covenanted. Thus, if the Leaſe of Niddry ſhould be defeated, by the Death of 
the Appellant, before the full Space of 19 Years, preciſe Sums are ſtipulated in the Event of every Contin- 
gency. In like Manner, the preciſe Proportion of the Sum to be paid for the Communication from the Eſtate 
of Duddingſtone to the ſaperior Grounds is ſpecified : And no poflible Reaſon can be affigned, why the Sum to be 


paid for the Communication to the Eſtate of Wolmet ſhould not likewiſe have been aſcertained, excepting the 
true one, that nothing was underſtood to be payable on that Account, 


The Anxiety of the Appellant to guard againſt any Communication, by Mr. Biggat, beyond the Eſtate of 
Wiilmet, without his Conſent, afÞrds Demonſtration of his own. underſtanding, that, in virtue of the Tranſ- 
action then entered into, the Level would come under the Power of Mr. Biggar: For if it was in the Power 
of the Appellant to withhold his Conſent to a Communication of the Level to the Eſtate of Moolnct, it .was 
ſuperfluous to guard againſt future Events, which were altogether under his own Power. 


It is expreſsly ſtipulated by the Reſpondent, and explicitly agreed to by the Appellant, that the Profit of every 
after Communication, in virtue of the then Tranſaction, ſhould be equally divided betwixi them; but ſurely 


ſuch a Stipulation would have been altogether prepoſterous, if the whole Conſideration to be paid was to come 
out of Mr, Biggar's own Pockets, 


The Appellant's own Letter, as already recited, is a clear Proof of the Undetſtanding of the Parties, and an impartial 
Explanation of the Meaning of the TranſaQion, as importing a Certainty, that the Level was to proceed to 
the Eſtate of Moolmot, without any Controul on the Part of the Appellant :—His Silence during ſo many Years, 
while be ſaw the Level daily carrying on before his Eyes, is another Proof of that Undet/fanding : And his Con- 


duct in this Particular ought to bar him, perſonali exceptiene, from the preſent Challenge, even ſuppoſing him 
otherwiſe well founded in | , | 


5 | Vi. The | 
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| - "EP The Appellant now enjoys the Uſe of the Earl of Abercorn's Level, under a Title which the Reſpondent is 

| adviſed cannot be defeated ; but, in the preſent Caſe, it is ſufficient for his Purpoſe to ſay, that the Judgement of 
your Lord ſhips ſecures that Enjoyment to the Appellant, as long at leaſt as the Reſpondent, in Right of Mr. 
Biggar, ſhall have an Intereſt in the upper Collieries : For while the Appellant has the full and free Poſſeſſion 
of the Communication he contracted for, in lien of the Communication he was to give, it would be the Height 
of Injuſtice in him to withhold that Communication, under Pretence of a Poſſibility of his own Right being 
challenged at ſome diſtant future Day. | 


vu. Laſtly, The preſent Claim of the Appellant is made under the moſt unfavourable Circumſtances: Mr. Biggar, at 
. a great Expence, and in a Courſe of Time equal to an ordinary Life, planned, purchaſed the Ground and Per- 
miſfions, and (by himſelf, and thoſe in his Right) executed this great Work ;— The Appellant has benefited, 

more than any other Perſon, by theſe extenſive Operations: Before, his Colliery could not be wrought without 

an Engine, and was of ſo little Value as to let on a nineteen Years Leaſe at the trifling alternative Money 

Rent of 55 l. 11. 2 d. Sterling; now at an Expence which can never exceed 85 . 115. 24. he has got 

Poſſeſſion of a 1 t to a Level (that coſt many thouſand Pounds to execute) which ſaves him the Expence of 

an Engine, and effectually keeps his Works clear of Water; and, by the Skill and Ability, and at the Ex- 

pence of Mr, Biggar, he has got, beſides, a elear and acceſſible Field of Coal to work on, which will yield of 


groſs Produce, at a moderate Computation, 70,000 J. | | | 

„ . | AL. WEDDERBURN, 

Do) Sor 28 ans 1/3. HENRY DUNDAS. 
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